Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 





HARVARD 
COLLEGE 
LIBRARY 

PI 








:> 



REPORT 



TO THE 



MEETING FOB SUFFERINGS, 



UPON 



IMPROPRIATE 



TITHE RENT-CHARGE. 



PRESENTED TO THE 

YEARLY MEETING, 1858. 



LONDON: 

EDWARD MARSH, FRIENDS' BOOK AND TRACT 
DEPOSITORY, 84, HOUNDSDITCH. 



M.DCCC.Lin. 



C i? 31 8. J? tTi 



LONDON : 
PRINTED BY K. NEWMAN, 9, DBVON6II1IIR 8TKBRT, 

BI8HOPSGATE. 



KEPORT, &c. 



To THE Mei;ting for Sufferings. 

In pursuance of our appointment, we have 
given much attention to an "Investigation into the Cha- 
racter and Nature of Impropriate Tithe Rent-charge." 

1. Origin of Lay Impropriations. 

It is well known that impropriate tithes had a common 
origin with other tithes devoted to exclusively ecclesiastical 
purposes. Both were originaUy appropriated to the same 
uses, and were equally claimed and enforced in a manner at 
variance with the spirit and practice of primitive Christianity. 

Impropriate tithes were tithes which had become vested 
in persons, or bodies corporate, not claiming them in the 
character of incumbents or ofl&ciating priests of the parishes 
out of which they issued. There were som* cases in which 
tithes might have become so vested in a layman, even at 
common law.* But such cases were of very rare occurrence ; 
the general rule being established, that none but ecclesiasti' 
cal bodies and persons, and the king (who was considered 
to have an ecclesiastical, as well as a civil capacity), could 
legally claim tithes.t I/iy impropriate tithes, as they ex- 
isted in this country prior to the passing of the Tithe Com- 
mutation Act, were therefore almost universally derived 
from ecclesiastical bodies, under grants from the Crown, 
sanctioned by Act of Parliament. 

* See Pigoti;. Hearn, 1 Croke's Reports, 599, 76.3. 2 Coke's R sports, 45. 
t 2 Coke's Reports, 44. Doe v. Llandaff, 2 New Reports, 508. 
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Without entering minutely into the details, confessedly 
involved in great obscurity, of the origin of the title to 
tithes claimed by the monastic houses, it will be suf&cient 
to say that, whether by the grant of the patron, or original 
founder of the ecclesiastical benefice, or by the voluntary 
payment of the tithe -payer, the tithes of a considerable 
number of parishes appear to have become payable to these 
houses at a very early period. As it was customary, in the 
gift to the monastery, to state that the tithes should be held 
" to the proper use " of such monastery, such gifts were 
usually termed " appropriations." " The practice " of ap- 
propriations, says a well-known writer, " which crept in 
with William the Conqueror, in a few reigns became the 
custom of the land ; and the infection spread, until, within 
the space of 300 years, above a third part, and those gene- 
rally the richest benefices in England, became appropri- 
ated." * 

When the tithes of any parish became thus appropriated, 
it was considered the duty of the body to whom such appro- 
priation was made, to provide for the due performance of 
the ordinary ecclesiastical services within the parish : and 
one of their own members, being a priest, appears to have 
been usually employed, at a small salary, for this purpose ; 
and, in some instances, it became customary to appropriate 
a small portion of the tithes to the maintenance of the priest 
so employed; who, as his office became permanent, gradually 
acquired the name of vicar. This practice, however, was 
by no means universal ; and it became a cause of frequent 
complaint, that, whilst the monasteries were absorbing the 
wealth of the church, they were leaving the people unin- 
structed.f Several statutes were passed to restrain these 
abuses ; and, jjarticularly by the statute 15 Richard II. cap. 

* I Buru's Eccles. Law, pp. 66—67, tit ^ Appropriatioos." 
t See what is said in Plowden, p. 497. 



6, it was enacted that, on every appropriation, the vicar 
should be well and sufficiently endowed, — a provision 
which was confirmed and enlarged by the statute 4 Henry 
IV. cap. 12. Upon the practice which had prevailed to 
some extent, previously to these statutes, and which they 
rendered obligatory, is founded the endowment of vicar- 
ages and perpetual curacies as they exist at this day. 
Whether by an actual endowment, or a long-continued 
usage, from which an endowment was presumed, the tithes 
of parishes in which the tithes had been appropriated, were 
divided into two portions, of which the owner of the appro- 
priation took the larger share (usually the tithes of com, 
grain, hay, and wood), and the vicar, the smaller, consisting 
of the tithes arising from other titheable produce. 

But the laws requiring the endowment of a vicar might 
be eluded by imiting the benefice to the monastery in some 
other way than by an ordinary appropriation ; and in some 
few instances this evasion appears to have been adopted. 
In this case, the ecclesiastical duties devolved primarily 
upon the* monastery ; and the stipendiary employed to per- 
form them was considered simply as their agent, or curate, 
removable at pleasure. " From this root sprang the pecu- 
liar kind of appropriation, without a vicarage endowed : and 
this is the origin of stipendiary curacies, in which the im- 
propriator is bound to provide the ecclesiastical service — 
but may do it by a curate.*'* These cases are, however, 
rare and exceptional. In general, a vicar or perpetual 
curate is endowed. He holds his endowment independently 
of the impropriator ; and upon him alone devolves the duty 
of performing all the ecclesiastical services. 

The most general practice appears to have been, to 
appropriate the whole tithes of the entire parish ; but there 

* See this subject very clearly explained in Sir William Scott's Jiid}^- 
tncDt in the Duke of Portland v. Bingham, 1 Haggard's Consistory Re- 
ports, 163—166. 



6 



were cases in which "portions" only of snch tithes were 
appropriated to a monastery, or, by custom, made payable 
to some other ecclesiastical person than the priest or rector 
of the parish : and there were tithes arising in extra*paro- 
chial places, which, by the common law, were regularly pay- 
able to the king.* In neither of these la/tter casea does it 
appear that the right to the tithes was connected with any 
ecclesiastical duty, although the tithes themselves were 
considered as properly of an ecclesiastical nature, and, as 
such, within the jurisdiction of the Ecclesiastical Courts. 

Thus matters stood at the time of th^ general dissolu- 
tion of the monasteries, in the reign of Heniy Vlll. By 
the statutes for this object,1' the last of which waajMUSsed in 
the first year of Edward YI., the possessions of these houses, 
including the rectories and tithes which had been appropri- 
ated to them, were vested in the king ; and q>ecial powerd 
were given, enabling the grantees from the Grown, being 
laymen, to hold and enjoy the ecclesiastical property which 
had belonged to the monasteries.! And by the Act of 82 
Henry YIII. c. 7, and other statute8,§ the same dvil reme- 
dies were given to the grantees, in respect of their estates 
in the tithes, as they would have had if the same had been 
land or other real property under the jurisdiction of the 
Civil Courts. From these statutes, then, may be dated the 
origin of lay impropriations, to which, as held by indivi* 
duals, it will be convenient that we should, for the present, 
confine our attention. 



* Atty.-Gen. v. Lord Eardley, 8 Price, 39, 3 Eagle and Yoang, 986. 
t 27H. Vni. 0. 28; 31 H. VIII. c. 13; 32 H. VIII. c. 24; 37 H. 
VIII. c. 4; 1 Ed. VI. c 14. 

t See Si. 27 H. VIII. c. 28, a. 2; 31 H. VIII. c. 13, sees. 14, 18, 19, 21. 
§ 2 & 3 Ed. VI. c. 13, 1 & 2 Pb. h Mary, c. 8, tecs. 34, 40. 



2. The Remedies provided for the Recovery of Lay 

Irwpropriate Tithes. 

It must be observed that, although these statutes so far 
changed the character of lay impropriate tithes as to make 
the title to them subject to the ordinary incidtots of landed 
estates, and recoverable, ai^ between two tithe-claimants, in 
the courts of civil jurisdiction, th^ old remedy for obtaining 
the tithes from the tithe-'payer was still continued, or, rather, 
transferred to the new claunants.* This remedy was exclu- 
sively in the Ecclesiastical Ck)Tirts, and was enforced by 
ecclesiastical censures and pena^ies,^tei;^uating in excom- 
munication. In addition^ however, to this somewhat tedi- 
6us a:nd expensive process, new means ^ere devised for 
ehforcing these claims ; ahd it is important to mark the 
assuinptions upon which they were founded. An act was 
passed in the twenty-seventh year of king Henry VIII.,+ 
by which, upon the professed assumption that "tithes were 
due unto God and Holy Church," and that the king, " being 
supreme head on earth, under God, of the Church of Eng- 
land," was "willing that the spiritual rights and duties of 
thit Church should be preserved," it Was enacted "that 
every of his subjects should pay his tithes and offerings 
and other duties of Holy Church ;" and that for " subtrac- 
tion " or withholding " of any of the said tithes jmd offer- 
ings or other duties, the parson, vicar, curate, or other party 
grieved might, by due process of the king's ecclesiastical 
laws, convent the person or persons offending before his 
ordinary (or bishop), or other competent judge." And 
power was given to two justices of the peace, on the request 
of the ordinary, or other judge, "for any contempt, 
disobedience, or other competent misdemeanour of the 

* See parlicularly St. 32 H. VIII. c. 7, s. 7, 8. 
t St. 27 H. VIII. c. 20. 



party defendant," to commit such party to prison, " there 
to remain, without boil and mainprize," till he should have 
found sufficient surety to give due obedience to the procesa 
and decree of the Ecclesiastical Court. This statute was 
passed very shortly before the dissolution of the monaste- 
ries, and, being only in aid of tlie process of the EccieBiasli- 
cal Court, was not available on behalf of lay impropriatorB. 
But, by a subsequent statute," these impropriators were spe- 
cially enabled to sue for their tithes in the Ecclesiastical 
Coui-ts; and the like penalty of imprisonment, in case of dis- 
obedience, was given in their favour as had been given, by 
the previoua act, to the ecclesiastical tithe-claimant, and 
grounded, it may be observed, upon the recital (in which 
the Divine right to tithes appeared to be assumed) that 
tithes, in lay hands, were withheld by persons " not regard- 
ing tlieir duties to Almighty God and to the king." These 
statutes were, in express terms, confirmed by an Act passed 
in the early part of tlie reign of Edward VI. ;t and, in addi- 
tion to the former remedies, the tithe- claimant was thereby 
authorized to recover the treble value of the tithes, from the 
person withholding them. This treble value was made 
recoverable in the Ecclesiastical Courts ; and at was ulti- 
mately decided that it might also be recovered by the tithe- 
claimant, in the Courts of Common Law. 

Besides the foregoing remedies, the Courts of Excheqner 
and Chancery gradually assumed jurisdiction in aid of the 
legal right ;t and, on various grounds, suits in these Cuorts 
became a very usual method of enforcing clums of this 

I description. 
• Si. 32 H. VIM. c. 7. t Si- 2 & 3 Ed. VI. c- 13, 

• Hi-n Niirbuiy c, IIpuIc, :i Bligb't BeporU, IHi, Muquit of Wm«- 
ftuil 1- KiDgbi. 1 1 (rinrkc \ Ftuttty't. R<'|Hiri*, tUi.1. 
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3. The position of Lay Impropriate Tithes in the time of owr 

early Friends. 

Thus the question of lay impropriate tithes stood in the 
time of our early Friends. Their ecclesiastical origin was 
then fresh in mens' remembrance. Little more than a cen- 
tury had elapsed since they had been transferred to lay 
uses. Not only were they derived, in common with other 
tithes, from an objectionable origin, and were, equally with 
them, direct imposts upon industry and improvement ; but 
their ecclesiastical character was preserved, both in the con- 
tinuance of the jurisdiction of the Ecclesiastical Courts, and 
in the circumstance, still more important in the view of our 
early Friends, that the civil remedy against the tithe-payer, 
as to both classes of tithes, cruel and oppressive as it was, 
appeared founded upon the same unwarrantable assumption, 
that both were originally " due unto God and Holy Church." 
The following extract from the memoir of Alice Hayes* is 
expressive of the feelings of at least some of our early 
Friends, in relation to this subject. " It is my desire," says 
the writer, " that all Friends, both rich and poor, may be 
faithful to God in all his requirings, and in that of tithes of 
both kinds, whether it be to priest or impropriator, for they 
are all one in the grotmd, and demxmded a/nd recovered by 
the same Law, as may be seen in the statute of Henry VIII. ; 
whereby they sue for * God and Holy Church,* an old popish 
Law which they sue by." 

Whatever difficulty may exist now in satisfactorily dis- 
tinguishing between the two classes of tithes, the difficulty 
was much greater then. And if we duly reflect upon the 
then state of the law, and yield up our minds to a deep 
feeling of the nature, ground, and tendency of our Christian 
testimony to the authority of Christ in his Chui'ch, and to 

* P. 52, &c. 



the essential spirituality and freedom of the Gospel dispen- 
sation, can we fail to acltnowledge that the testimony borne 
by our early Friends, against the receiving and paying of 
all tithes, w-as founded in the ti'uth ; and that it was a noble 
testimony against cruelty and oppression, and the UBurpa* 
tion of power and pretended right in the name of the in«ek 
" and lowly Jesus ? 

Besides the grounds above adverted to, some Friends 
appear to have been influenced by the idea, first, we believe, 
suggested by Thomas Ellwood, that " all impropriators, as 
well as priests, were bound to pay tenths to the king as 
supreme bead of the Chm'ch ;" and that consequently " Uie 
paying of Titlies to an irapr<jpriator, was a recognizing and 
acknowledging of a Man to be the only supreme Head, on 
Earth, of the Church," and " to divest and deprive oor 
t>ord Jesus Clu-iet of his undoubted right."* We have 
endeavoured carefully to investigate this part of the subject, 
and may state as the result of our inquiries, that lay impro- 
priators do not appear to be liable to any such payment to 
the queen, as supreme head of the church, — a conclusion 
in which we are not only fortified by the opinion expressed 
Ay the Court of Exchequer, in the year I74fci, that " impro- 
riators pay no tenths,"! but also by the declaration of the 
gislature, in an Act passed in the year 1540, that " foras- 
Bmcb as since the making of the Act," annexing the tenths 
Crown, " all Abbacies, Priories, Monasteries and 
tttber religious houses had been dissolved, the said yearly 
mts " (meaning the tenths) " which before tliat time wero 
i them severally to be paid, were not now payable or levi* 
tble." In furtlier proof that lay tithes are not tfubjcct to 

■ Sec Thoi. E11woo4'i ' Aucount of TiLbes in Oencnl,' priptcd at Ui< 
i of ihc Qrai and •eiwud editiuut of hi* lifv, p. 32. This piece wu iiot 
■nblisWd iluriiig Thoa. E11<>rxid'» Urelime, aqiI the exut dute of ii it 
DoHjiin. S«e, furtLor, llic Nolc at tbc cud of iliis i{c[>ott. 

Macgill I'. LeslntLcc -J Woud, 4A2, cilt^d I Eag\v\. TiUii^ TX 
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the payment of tenths, it may be added, that upon the rean- 
nexation, by Queen Elizabeth, to the Crown, of the first- 
fruits and tenths which had been disannexed from it by 
Queen Mary, the Act for this purpose applies exclusively 
to tenths arising out of the possessions of ecclesiastical per- 
sons.* And the Acts by which the first-fruits and tenths 
were permanently vested in the Corporation of Queen Ann's 
Bounty, for the augmentation of poor benefices, are, in like 
manner, exclnsively applicable to the tenths of eeclesiasticai 
revenues.! 

4. The operation of the Tithe Commutation Act. 

We come now to the consideration of the effect of the 
statute 6 & 7 William IV. c. 71, commonly called the Tithe 
Commutation Act. Under that Act, provision is made for 
the commutation of tithe into a rent-charge, payable out of 
the land ; and it is enacted, that when the commutation 
shall have been made, the lands " shall be absolutely dis- 
charged from the payment of all tithes." The rent-charge, 
whether ecclesiastical or impropriate, is made recoverable 
from the occupier by distress and entry, in the same man- 
ner as rent in arrear under an ordinary lease ; but it is 
expressly provided that nothing therein contained shall be 
taken to render any person personally liable to the payment 
of any such rent-charge.t 

By these provisions, several important changes have 
been made in the character of the payment, which, though 
equally applicable to tithe rent-charge of all descriptions, 
should not be lost sight of in considering the present posi- 
tion of the question, as regards lay impropriate rent-charge. 

1st. The objections which lay to the nature of tithes, as 

* St. 1 Eliz. c. 4. 

t St 2 & 3 Adu, c. 11, 1 Geo. 1. st. 2. c. 11. 

J St. 6 & 7 Will. IV. c. 71, s. 67 ; Id, sees. 81, 82, 83, 84 ; s. 67. 
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a tax, not upon the laud, but upon the industry of the octni- 
pier, and' which were much insistud on by many of our early 
Friends," are removed, 

andly. The jurisdiction of the Ecclesiastical Courts ia 
entirely taken away. 

3rdly. The oppressive remedies given by tlie statutes of 
Henry VIII. aud Edward VI. are abolished, and, with them, 
the recognition," which their use appeared to involve, of the 
original Divine right to tithes, and of the usurped authority 
of the king, as tlie Iiead of the church. 

The Tithe Commutation Act, however, carefully pro- 
vides that the rent-charge shall be subject to all the sub- 
siating chai-ges legally affecting the tithes, " in the like 
manner as the tithes commuted for such Eent-charge had 
tlieretofore been subject."+ It seems, tlierefore, necessary 
to inquire what, if any, ecclesiastical duties or chaises 
attach upon lay impropriate rent-charge. To this, it may 
be briefly auswered :— 

First, Wherever the lay impropriator is owner of the rent- 
charge, in lieu of a " portion " only of the rectorial, or great 
tithes of a parish, and does nut himself stand iu the position 
of lay-rector of the parish ; or wherever such impropriator is 
owner of the tithe rent-charge of any extra-parochial place ; 
he does not appear to be legally liable, iu that character, to 
any ecclesiastical duty or burden. No doubt tliere are cases 
whore, by special agreement, or usage founded upon such 
an agreement, some charge for ecclesiastical purposes is 
imposed upon the impropriator : but cases of this descrip- 
tion are exceptional, not depending upon the general law ; 
imd their existence can only be ascertained upon inquiry of 
the tithe-claimant, or bis agent,— an inquiry which he is 
it, of course, bound to answer. It must be obsei-ved, too, 

Sec, for ex>m|ile, AdIIioh)' Prurauii'i Great C*«« of Tithes, pp. 4S 
and Uic NutB ut p|i. 4B— 51, islitiun 1730. 
I Si, H S£ 7 Will. IV (■ 71. ». «». 
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that such charges are generally, if not universally, not only 
upon the tithes, hut also upon the lands formerly Held with 
them, hy the dissolved monastery from which they have 
been derived. 

Secondly, Where, as is frequently the case, the lay im- 
propriator is owner of the rent-chaxge, in lieu of the great, or 
rectorial, tithes, and stands in the position of lay-rector of 
the parish, he is, in that capacity, also owner of that por- 
tion of the church-building which is called the chancel 
(which cannot be severed from the rectory)* ; and he is also 
the owner of the glebe-land belonging to the rectory. As 
lay-rector (unless exempted by special usage), he is liable, 
by the ecclesiastical law, to the repair of the chancel ; but 
it is, to say the least, very doubtful whether this liability 
can be enforced as against the rent-charge, and the other 
possessions of the rectory. In the only caise in which the 
question appears to have been seriously considered, the 
majority of the judges were of opinion that it could not be 
so enforced,t — an opinion, the result of which would obvi- 
ously be, that the liability for the repair of the chancel 
would be of an exclusively personal character, and would in 
no degree attach upon the rent-charge, or the party paying it. 

Thirdly, In the very rare instances where the lay impro- 
priator claims the whole of the tithe rent-charge, both for 
the great and small tithes of a parish, and there is no vica- 
rage endowed, he is boimd by law to endow a vicar, or 
otherwise provide for the due performance of the ecclesias- 
tical services. 

It must be remembered that in making the foregoing 
general statement, we do not include tithes in the City of 
London, or in places where the tithes have been commuted 
under special Acts of Parliament, which are all specially 

* Clifford V, Wiciss, 1 Barnewall & Alderson's Reports, 498. 
t Walwyii V. Awberry, 2 Modern Reports, 264. 
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exempted from the operation of the Tithe Commutatioii 
Act, and are subject to the regulations of the particular sta- 
itat£B relating to them.* 

5. As to Aj}propriations in the hands of Ecclesiastical 
Corporations. 

The foregoing remarks upon lay impropriate tithes apply 
equally to cases where tithes are vested in municipal corpo- 
rations. But it must be borne in mind that large masses of 
tithes are in the hands of bishops, deans and chapters, and 
other ecclesiastical bodies, not claiming them as priesta 
ivincumbents of the parishes out of which they issue. In 
fhese cases, the character and position of the claimants, and 
the objects for which the claim was originally granted, and 
continues to be enforced, viz., the keeping up of institutioDB 
from which we conscientiously dissent, — are all circumstances 
materially distinguishing tithesorrent-charge claimed by Boclt 
bodies, from those claimed by mere laymen. It must be also 
noticed that archbishops and bishops are liable to the pay' 
ment of first-fruits and tenUia, andUiat deans and chapters an 
not, it is believed, exempt from the latter payment. Archbi- 
shops and bishops are also, of course, subject to the jurisdii 
tion of tbe Ecclesiastical Courts ; and the observations above 
made, as to tlie non-liability of the tithe or rent-charge to 
the repair of the chancel in the bands of a lay-rector, does 
not, therefore, apply to them. 

Concluding Obaervatiojis. 

In the case of ecclesiastical tithe rent-charge, where the 

l^arge is in support of a system which we believe to be in 

■ ttuuiy particulars opposed to pi-imitive Christianity, and 

Myable to men as ministers of Christ, to wbom neither 

' An In lilhc* ill i^indnn. *k Si. 37 tf . VIII. v. 13, Virtan ■•■ Coeb- 
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Christ nor his Apostles gave any such commandment ; the 
Yearly Meeting has already decided that the changes effected 
by the Tithe Commutation Act have not so altered the na* 
ture and character of the substituted payment, as to relieve 
Friends from the duty of bearing a faithful testimony against 
so unchristian an imposition. We trust that this testimony 
will continue to be steadily maintained, aiid that, in approach- 
ing the kindred, though in various respects distinct, subject 
of impropriate tithe rent-charge. Friends will be actuated by 
the same spirit ; and may be enabled so to deal with the ques- 
tion under its altered circumstences, as may in no degree 
lower the testimony which w€^ have so long borne to the 
auliiority of. the Lord Jesus, as Head " over all things'* to 
his Church, and against the various encroachments upon the 
purity and simplicity of His truth. 

Signed, on behalf of the Committee, 

J. B. BRAITHWAITE. 

Devonshire House, find Mo. 28tfe, 1863. 



Note on the Payment of " Tenths " by Lay Impropriators, 

{See p, 10, supra). 

It wag in the year 1534, previously to the dissolution of the monasteries, 
that a yearly rem, atnountingf to one-tenth of the value of the annual profits, 
'' as well called spiritual as temporal," of archbishoprics, bishoprics, abbeys, 
monasteries^ and other ecclesiastical institutions, was annexed to the Crown, 
by Parliament, with the view, as the Act expresses it, to ** ^e more augmen- 
tation and maintenanee of the Royal Estate and dignity of supreme Head 
of the Church of England/* 

In the following year (1535), the smaller monasteries, possessing reve- 
nues under £200 ^ annum, were dissolved, and vested in the Crown, by St. 
27 H/VIII. c. 28 ; and by a statute, passed in the same year,f in which 
the Act dissolving those monasteries is recited, a new court, called the Court 
of Augmentations, was established, for the management of the estates thus 
acquired by the Crown ; and it was enacted by s. 8, " that upon all 
Letters Patent of any Manors, Lands, Tenements, [and] Hereditaments 
belonging to any of the said Houses comprised in the said Act and com- 

* St. 26H. VIII. c. 3, §8. t St. 27 H.VIIL c.27. 
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lilted to the surrey of the said Court, there should be reserred to ihf 
King's UigliDess, bis Heirx and Successors, a Tenure by Knig^hl 
capite, and a Yearly Rent of the Tenlli part of tlie Lands to be cotnpriied 
.in every Bueh Letters Patent, acoording lo Boch rale as the sarae Manon, 
'Xionds, and Tenements given shall be expressed lo be of yearly value in iIm 

' 5 Letters Patent." 

Tltia is the enactment upon which Thomas Ellwood relies in sapporl 
of hia statement ; and it will he therefore necessary to give to it partieulai 
attention. It is not to be found in the ordinary printed copies of the *Sla> 
tutes at LaTR« ;' niid we have been therefore obliged to consult the 
plete coUectiun of our early statutes, published by the Reciird Commis ' 
— a remark which applies to several other statutes aAerwards cited. 
Our first observation is, tlial the clause refers only lo the post 
of the smaller monasteries, and would, consequently, affect but a compui' 
lively small proportion of impropriate tithes. The larger monasteries wen 
not diHSolved until 1539. And the statute 31 H. VTII. c. l^, by whieb 
their vast posseseiuns were Riven to the Crown, although ll vest* the mar 
nagement of the eslales in the Court of Augmentations, contains do dauM 
regulating the services or the rents to be reserved in the grants to be iiia4* 
of them by the Crown. This remark will be cnnfinncd by reference lo tha 
■ Ltute35H.VIH.c. 14. 

It may also be noticed that, hota the statute of 7 Ed. VI. c. 3, a. S, K 
„ippears that many letters patent had been made without reserving tbeant 
vices and rents required by the Act 27 H. VIII. c. 27 : and all such 1M> 
ters patent are thereby conflnned. See, also, statute 31 H. VIII. o. \3, 
s. 16, It is therefore clear thai it oould not be safely assumed, that tbc 
directions as to the reservation of rem, contained in the Act of 27 R. Vin„ 
are now applicable to all tithes which could be proved to have bdonjced 
even to the smaller monasteries. Again, it is not undeserving of atl«Dliaii, 
that the rent directed to be reserved is not upon the value of the tilha, bnt 
Upon that of the " Lands " lo be comprised in the letters pnt«nt ; and that, 
even assuming it to include the tithes, it is a charge upon, and in respeci 
of, not only them, but also the lands and other possessions of the disMlred 
monastery. But in truth the very clause itself rebuts the presumption (ImI 
such reservation was to (he king in bis assumed character of bead of '' ~ 
church. It does not, like the Act annexing ihe tenths to the Crown, c 
tain anv reference (o (be king in that assumed uharacier. And if the pa^ 
menl of tenths tu the Crown, in that character, bad been incident to tilhca, 
as such, they would have been, of course, payable by the grantees, without 
any express reservation or cnactmeuL Besides, llie clause direcU 
KMrvaliun of knight service, as well as rent, — a service, or tenure, 1 

abolished, but which, it must be reonllecled, was of an exeituit^ Isjf 
icifT, b; which no tithes or other ecclesiastical property could be holdea 
law ; • evidently proving an intention, as fat as this clauM it 
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:WnoeTiied, lo change the ece]esiaatie«l character of the property granlML 
on its being coUTcrted tu lay uses. And if the tenure were thus required 
10 be a lay-tenure, wc have nn right lo presume (hat thereat dtrecled lo ha 
iMcTved upon it wiu an ccctcsiaalical rather than a lay-rent. The rootraiy 
iiplaitilv the just cunclusion. Thv amount seems lo have been fixed at 
Ooe-tenln in order ilial tlio king's revenue might not suffer, and can htn 

ibearingupon the religious i)iipsliua, which depends nut upon tin 

ll upon Ihe chMractcr, uf the payment 



' See I Eagle un Tithes, p. 11. 
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